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Plaintiff, Steven Hussey, ("plaintiff" or "Hussey"), brought
this action in the Rhode Island Superior Court sitting in
Provi dence County agai nst Quebecor Printing Providence, Inc.,
("Quebecor") and Providence Newspaper Printing Pressman's Union
No. 12 G aphic Comuni cations International Union (the "Union"),
(collectively, "defendants"), after Quebecor term nated his
enpl oynment at its Providence printing plant. The conpl ai nt
alleges that plaintiff's termnation violated the collective
bar gai ni ng agreenent in effect between the Union and Quebecor
("the Agreenent™), and that the Union breached its duty of fair
representation owed to plaintiff inits handling of his

gri evance. Defendants renoved the case to the District Court.



The matter is presently before the Court on each defendant's

notion for summary judgnment pursuant to Rule 56 of the Federal
Rul es of G vil Procedure. Quebecor contends that plaintiff was
term nated for cause after he was involved in a theft at the
pl ant, and thus, there was no breach of the Agreenent. Quebecor
al so noves for summary judgnent on its counterclaimfor
i ndemmi fication against plaintiff for the portion of the
settlenment it negotiated arising fromthe coupon thefts which is
attributable to plaintiff. The Union's notion is predicated on
the contention that it did not breach its duty of fair
representation in processing plaintiff's grievance.
| . Backgr ound

Plaintiff, a resident of Cranston, Rhode |sland was enpl oyed
as a "jogger"' by Quebecor, a commercial printing conpany, from
approxi mately Novenber 1977 to April 1997. Plaintiff had been a
menber of the Union since January, 1978.

In the spring of 1995, Quebecor produced a pronotional flier
for Cal dor Corporation ("Caldor"), a departnent store chain.
Cal dor was Quebecor's largest client and accounted for 52%of its
sales. As a part of this pronotion, discount scratch-off coupons
for 5%to 50% off were attached to the sale fliers as the fliers
were printed. The percentage di scount of each coupon could only

be reveal ed by scratching off the ticket, which was to be done by

According to the record, a jogger is one who "takes a
bundl e of printed material . . . and stacks [it] on a skid for

shi ppi ng. "



a Cal dor checkout person. The face of the coupon contained the
statenent that "This coupon has no cash val ue."”

The coupons for up to 20% off were fed directly into the
presses and automatically distributed in the fliers. The coupons
for a higher percentage discount were stored in a vault unti
they were attached by hand to the flier by one of the joggers
given that responsibility. Donna Robi nson ("Robi nson") was one
of the joggers with this responsibility and she worked the sane
shift as plaintiff. Plaintiff was not given access to the higher
per cent age coupons .

Robi nson previously had given 50% of f coupons to a few
Quebecor enpl oyees wi thout the know edge or perm ssion of her
supervisors. Plaintiff was aware of this and tw ce asked
Robi nson to provide himw th a high di scount coupon, one tine
specifically requesting a 50% off coupon. He intended to use the
coupon to purchase a $189. 00 barbeque grill from Cal dor.

Plaintiff clainm Robinson told him"l can't do that, | will get
in trouble" when he nade his request. After initially refusing
his entreaties, Robinson gave plaintiff a discount coupon.

Al t hough the di scount ampunt of the coupon was covered by the
scratch-off material, plaintiff knew that the coupon was for
greater than 20% off because the coupons in Robinsons' possession
were the "prem um coupons. Plaintiff clains, however, that when
he asked Robinson if the coupon was a 50% coupon, she told him
that it was not.

Plaintiff gave the coupon to his wife and told her to buy



t he barbeque grill. She also purchased a canera and four rolls
of film \Wen she presented the discount coupon to the clerk at
Caldor, it was revealed to be a 50% off coupon, enabling her to
purchase $416. 00 worth of goods for $208.00. According to
plaintiff, neither he nor his wife knew the val ue of the coupon
until it was presented at the Cal dor store.

In April of 1995, Caldor notified Quebecor of irregularities
in the redenption of coupons in the Providence area. Quebecor in
turn notified the Union of its intention to investigate potenti al
thefts. Union officials, including President WlliamPiccirillo
("Piccirillo") and Secretary/ Treasurer Charles Perry ("Perry"),
were present when Quebecor interviewed various enpl oyees,
including plaintiff. Plaintiff admtted to renoving a di scount
coupon fromthe plant and i nmedi ately was suspended along with
si x ot her enpl oyees who admitted to having done the sane thing.

Si nce Septenber, 1990, Quebecor has displayed a list of
Plant Rules on its premises. The Rule relevant to this case,
(Plant Rule No. 9), specifically states that:

No enpl oyee shall renove, receive, and/or posses
property which he or she knows or has reason to suspect
is owmed by the conpany, a custoner, or any other

enpl oyee unl ess duly authorized to do so in witing.

Less than $50: 1st offense, 5 day D.L.O
2nd of fense, Discharge

More than $50: 1st offense - Discharge
On April 12, 1995, plaintiff and the six other enployees were
term nated from enpl oynent at Quebecor for having violated Plant

Rule No. 9 in connection with the theft of the Cal dor di scount



coupons. Six of the enpl oyees were nenbers of the bargaining
unit and five of those Union enployees were joggers. The sixth
term nated enpl oyee was a journeyman pressman and the seventh
was a supervisor. Since that time, five joggers have been hired
to replace those term nated and no further term nations of

j oggers have occurred.

Quebecor infornmed the Union that it viewed the thefts as a
serious breach of security. On April 17, 1995, the Union filed a
gri evance on behalf of the six term nated Uni on enpl oyees
including plaintiff, in accordance with the Agreenent and
requested a Joint Standing Conmttee neeting with respect to the
di scharge of the enpl oyees. Such a neeting occurred on April 27,
1995, at which time the Union sought a reduction in the penalty.
Quebecor refused. Plaintiff clains that this grievance was filed
wi t hout any investigation on the part of the Union. In May of
1995, Plaintiff was informed by Piccirillo that attenpts to have
himreinstated had failed and that the Union would file a demand
for arbitration with the Arerican Arbitration Association.

On June 20, 1995, a special Executive Board neeting of the
Uni on was held and it was decided to recommend that arbitration
be requested on condition that the Board woul d reeval uate the
Union's position when an arbitrator was selected. On June 27,
1995, a general Union neeting was held where the nenbership voted
to adopt the Board's recommendation. A demand for arbitration
was filed on June 28, 1995 and the Union requested i medi ate

rei nstatenent of the discharged enpl oyees with back pay.



Al t hough such a demand is usually prepared by the Union's
attorney, this demand was prepared solely by Secretary/ Treasurer
Perry. The demand stated that term nation of the affected

enpl oyees was too severe a puni shnent.

After the demand for arbitration was filed, Piccirillo again
met with the Human Resources Director in an effort to convince
Quebecor to reduce the punishnment of the enployees. H s request
was denied. On July 11, 1995, another Executive Board neeting
was hel d where the President reported that Quebecor had becone
nore "hard nosed"” about the dism ssed enpl oyees. He also stated
that he was having little success with his attenpt to negotiate a
| ong term suspension for the enployees. On July 25 and August 8,
1995, the President again reported that he was having no success
in negotiating another solution with Quebecor.

At the nmeeting on August 8, 1995, Piccirillo reported that
Cal dor, Quebecor's major client, was pressing a claimfor
$246, 000 agai nst Quebecor for damages arising out of the coupon
thefts. Furthernore, the attorney for the Union offered the
opinion that the grievance | acked nerit and woul d probably not
succeed on the nmerits in an arbitration. On August 12, 1995, the
Executive Board voted to recomend to the general nenbership that
the demand for arbitration be withdrawn. Piccirillo, Union
President for over thirty-two years, stated that he does not
remenber another instance in which the Executive Board submtted
a recommendation for withdrawal of an arbitration demand to a

vote of the entire Union menbership.



On Septenber 17, 1995, at a Union nenbership neeting, the
Executive Board recommended that the petition for arbitration be
wi t hdrawn and presented the natter to a vote of all nenbers in
good standing, including plaintiff. The Executive Board cl ai ns
that it considered the |ikelihood of success in the arbitration,
the cost and inpact such a proceedi ng woul d have on the Cal dor
contract, and the interests of the majority of the Union nenbers
in mking its decision. Notice of the referendumvote was posted
in each of the work | ocations where the Union represented
enpl oyees. Ballots were also send to each of the term nated
enpl oyees, including plaintiff, at their residences. The final
vote was 162 in favor of w thdrawi ng the demand and 40 to
proceed. According to plaintiff, this all occurred w thout the
Uni on addressing or bringing the issue of the value of the coupon
to the attention of the general nenbership.

Quebecor and Cal dor subsequently negotiated a settlenent of
Caldor's claimfor danmages in the anount of $100,000. Caldor is
currently in Chapter 11 bankruptcy proceedings in the Southern
District of New York. Caldor and Quebecor have agreed to
effectuate the settlenent of Caldor's claimby neans of a
$100, 000 reduction in the anpbunt of Quebecor's proof of claimin
Cal dor' s bankruptcy proceedi ngs.

On April 4, 1996, plaintiff filed his conplaint in the Rhode
| sl and Superior Court. The case was renpved to this Court by
def endants on April 25, 1996.

Plaintiff essentially clains that his term nation was



Wi t hout just cause and anounted to a veiled attenpt to reduce the
nunber of joggers enployed by Quebecor, which would be a clear
violation of the Agreenent. Plaintiff further contends that the
Uni on breached its duty of fair representation owed to him by
failing to investigate the issue of whether the coupon's val ue
was greater or less than $50. Plaintiff asks that this Court
reinstate himto his former position and award hi m danages and
back pay to conpensate himfor his | osses.

On April 30, 1996, Quebecor filed a counterclai mpursuant to
28 U.S.C. 81367, requesting that plaintiff indemify the
corporation for whatever portion of the $100, 000. 000 settl enent
wi th Cal dor that corresponds to his wongful acts.

After discovery, on Cctober 17, 1996, each defendant filed a
notion for summary judgnent. Quebecor al so noved for summary
judgment on its counterclaim Plaintiff duly objected to the
notions and the parties filed briefs. After hearing oral
argunents, the Court took the matter under advisenent. It is now
in order for decision.

I'l. Standard for Decision

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sumrary judgnment notions:

The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material fact

and that the noving party is entitled to a judgnent as a

matter of | aw.

Therefore, the critical inquiry is whether a genuine issue of



material fact exists. "Material facts are those 'that m ght

affect the outcone of the suit under the governing | aw.

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27,31 (1st Cr

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict
for the non noving party."'" Id.

On a notion for summary judgnment, the Court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. Continental Cas. Co. v. Canadi an Universal

Ins. Co., 924 F.2d 370, 373 (1st Gr. 1991). At the summary

j udgnment stage, there is "no roomfor credibility determ nations,
no room for the neasured wei ghing of conflicting evidence such as
the trial process entails, no roomfor the judge to superinpose

his own ideas of probability and likelihood." G eenburg v.

Puerto Rico Maritinme Shipping Auth., 835 F.2d 932, 936 (1st Gr
1987). Simlarly, "[s]unmary judgnment is not appropriate nerely
because the facts offered by the noving party seem nost

pl ausi bl e, or because the opponent is unlikely to prevail at

trial." Gannon v. Narragansett Elec. Co., 777 F.Supp. 167, 169

(D.R 1. 1991).
I1'l. Discussion

The right of an enployee to sue his enployer for breach of a
col | ective bargaining agreenent has | ong been established. See

Del Costello v. Int'l Bhd. of Teansters, 462 U.S. 151, 163 (1983).

An enpl oyee subject to a collective bargaini ng agreenent



ordinarily must exhaust contractual renedi es before bringing an
action. This requirenent is suspended, however, if the enpl oyee
can show that the Union breached its duty of fair representation.

Ki ssinger v. United States Postal Serv., 801 F.2d 551, 553 -554

(1st CGr. 1986), citing Vaca v. Sipes, 386 U S. 171, 185-186
(1967).

In his conplaint, plaintiff has asserted what is comonly
known as a hybrid 8301/fair representation claim It is a claim
t hat Quebecor violated 8301 of the Labor Managenent Rel ations
Act, 29 U S.C. 8185(a) by violating the Agreenent conbined with a
claimthat the Union has ignored the duty of fair representation
i mpli ed under the National Labor Relations Act, 29 U S.C. 8151 et
sed., (the "NNL.RA "), with regard to the conpany's breach of

contract. Paulo v. Cooley Inc., Local Union |Independent No. 1,

686 F. Supp. 377, 380 (D.R 1. 1988). To succeed on such a
conbination claim plaintiff nust prove that Quebecor broke the
Agreenent and that the Union violated its duty of fair
representation with respect to the actions of the enployer.

Chauffeurs, Teansters and Hel pers, Local No. 391 v. Terry, 494

U S. 558, 564 (1990); see also Del Costello, 462 U. S. at 164,

citing United States Postal Service v. Mtchell, 451 U S. 56, 66-

67 (Stewart, J., concurring in the judgnment) ("To prevail agai nst
either the conpany or the union, . . . [enployee-plaintiffs] nust
not only show that their discharge was contrary to the contract

but must also carry the burden of denobnstrating a breach of duty

by the union."). These two clains are "inextricably |inked"

10



Demars v. Ceneral Dynamics Corp., 779 F.2d 95,97 (1st Gr. 1985)

and "failure to prove either one of themresults in a failure of

the entire hybrid action.™ MIller v. United States Postal Serv.,

985 F.2d 9, 11 (1st Cir. 1993), citing Del Costello, 462 U.S. at

164- 165.

It is clear to the Court fromthe materials submtted that
there are no facts in dispute which need to be evaluated by the
trier of fact before the legal issues can be decided. It is also
evident, after analyzing the relevant case |aw, that under the
facts of this case, even when viewed in the |light nost favorable
to plaintiff, both the claimfor breach of the Agreenent and the
claimfor violation of the duty of fair representation nust fail.
Def endants' notions for sunmary judgnent, therefore, nust be
granted. There are however, material facts in dispute regarding
Quebecor's counterclaimand since its disposition nust await
eval uation by factfinders, summary judgnment cannot be entered at
this tinme.

A The Breach of the Coll ective Bargaining Agreenent

Quebecor clains to have fired plaintiff for just cause in
accordance with Plant Rule No. 9 after his theft of the Cal dor
50% di scount coupon. Plaintiff does not contest that he
wrongfully renoved the coupon fromthe plant. He clains,
however, that since the coupon was not worth $50.00, Plant Rule
No. 9 only permits his suspension, not his dismssal. Thus, he
contends that he was not fired for just cause, and Quebecor

violated the Agreenent. He also asserts that the true notivation

11



underlying his dism ssal was Quebecor's attenpt to reduce the
nunber of joggers it enployed. Quebecor flatly denies this
al | egati on.

The main issue surrounding this nmatter is the determ nation
of whether the stolen coupon should be val ued at above or bel ow
$50.00. If its value is above $50.00, plaintiff's dismssal was
in accordance with the plant rule which stated that a theft of
nore than $50.00 fromthe plant would result in an imredi ate
dismissal. |If its value is below $50.00, plaintiff should have
received a 5 day suspension for his first offense rather than
di sm ssal, and Quebecor's decision to term nate hi mwould be
considered a breach of the Agreenent. Plaintiff argues that this
produces a genui ne issue of material fact which nmust be deci ded
by the trier of fact. This Court disagrees. Plaintiff's attenpt
to fornmul ate a dispute surroundi ng the val ue of the coupon m sses
the mark since the coupon's value to himwas clearly nore than
$50.00. No legitimate argunent can be made to the contrary.

The briefs of all three parties discuss the value of the
coupon. Citing case |law and nunmerous statutes, they attenpt to
anal ogi ze the di scount coupon to a cashier's check or other
negoti able instrunment. This Court need not engage in that kind
of analysis. The value of the coupon wongfully taken fromthe
plant is a question of fact in this case, and it is undisputed
that it was actually worth $208.00 to plaintiff. Plaintiff's
argunent that it had little or no cash value on its face is sheer

nonsense. He ignores the fact that he used the coupon to

12



pur chase $416. 00 worth of goods for $208.00. Wthout the coupon,
he woul d have been required to pay $416.00 for the itens; wth
it, he paid $208.00. The value of the coupon to this plaintiff
was, therefore, $208.00, pure and sinple.

Since the value of the property plaintiff took fromthe
pl ant was greater than $50.00, his term nation was in accordance
with posted Plant Rule No. 9. Plaintiff's actions clearly
provi ded Quebecor with just cause to term nate his enpl oynent and
he was puni shed in accordance with Plant Rule No. 9, which called
for his dismssal. Quebecor, in no way, violated the Agreenent.
Plaintiff's assertion that Quebecor's underlying notivation was
to reduce the nunmber of joggers in contravention of the Agreenent
is totally irrelevant. 1In any event, the evidence is clear that
Quebecor hired joggers to replace those fired as a result of the
coupon thefts, and there have been no reductions in that position
since that tine.

Based on the undisputed facts of this case, plaintiff was
term nated for just cause and there was no breach of the
Agreenment by Quebecor. Since there are no genui ne issues of
mat erial fact remaining for determ nation, Quebecor is entitled
to judgnent as a mater of law and its notion nust be granted.

B. The Breach of the Duty of Fair Representation

Plaintiff argues that the Union breached the duty of fair
representation owed to himwhen it failed to take his grievance
to arbitration. The Union counters that this was a decision

entirely within its discretion which was made after consideration

13



of all the facts, including the |ikelihood of success of the
arbitration and the inpact an arbitration would have on the other
menbers of the Union. Success in a breach of fair representation
case requires that the plaintiff's underlying claimagainst the
enpl oyer be neritorious. As previously stated, failure of either
part of the hybrid claimresults in the failure of the entire
action. Here, the plaintiff's claimfor breach of the Agreenent
is neritless. Therefore, plaintiff's fair representation claim
fails. In any event, his claimwould be ineffective anyway. The
Court will explicate.

The duty of fair representation "judicially devel oped as a
necessary corollary to the [union's] status of exclusive

representative,” Achilli v. John H Ni ssen Baking Co., 989 F. 2d

561 (1st Cir. 1993), quoting The Devel oping Labor Law, 1409

(Patrick Hardin ed., 3d ed. 1992). It is a union nenber's
protection against the tyranny of the union mpjority, Voccio v.

General Signal Corp., 732 F. Supp. 292, 295 (D.R 1. 1990), and

arose froma series of cases involving alleged raci al

di scrimnation by unions certified as excl usive bargaining
representatives under the Railway Labor Act. Vaca, 386 U. S. at
177. Over tine, the doctrine has evolved so that the duty now
applies to essentially all union activities of NL.RA. certified

unions. See lbid.; ONeill v. Airline Pilots Ass'n Int'l, 499

U S. 65 67 (1991).
The duty of fair representati on has been defined as foll ows:

.under this doctrine, the exclusive agent's

14



statutory authority to represent all nmenbers of a
designated unit includes a statutory obligation to
serve the interests of all nenbers w thout hostility or
di scrimnation toward any, to exercise its discretion
wi th conplete good faith and honesty, and to avoid
arbitrary conduct.

Vaca, 386 U.S. at 177, citing Hunphrey v. Myore 375 U. S. 335, 342

(1965). There has been significant litigation over the scope of
this | anguage and its application to various union activities.
The allegation here, that the union breached its duty in failing
to bring plaintiff's grievance to arbitration, is frequently the
underlying claimin fair representati on cases.

Usual Iy, procedures for bringing actions for breach of the
col | ective bargai ning agreenent are governed by the agreenent
itself. The union, therefore, necessarily becones involved in

the disposition of the grievance. |In Ayala v. Union de

Tronqui stas de Puerto Rico, Local 901, 74 F.3d 344 (1st Cr

1996), the Court noted that a union's duty of fair representation
does not anount to an enpl oyee's absolute right to have any and
every grievance taken to arbitration:

In the context of enployee grievances, the duty of fair
representation is not a straightjacket which forces

uni ons to pursue grievance renedi es under the
col l ective bargaining agreenent in every case where an
enpl oyee has a conpl ai nt agai nst the conmpany . . A
union is accorded considerabl e discretion in deallng
with grievance matters, and it may consi der whet her or
not to press the claims of an individual enpl oyee.

74 F. 3d 344, 345-346, citing Seymour v. AQin Corp., 666 F.2d 202,

208 (Former 5th Cir. 1982).
A decision not to arbitrate a claimis not in and of itself

an arbitrary or capricious action and, thus, is not automatically

15



a breach of fair representation. WIllianms v. Sea-lLand Corp., 844

F.2d 17, 19 (1st Cr. 1988). Furthernore, mere negligence or
erroneous judgnent will not constitute a breach of the duty of
fair representation, MIller, 985 F.2d at 11, as a violation can
only occur when the union's conduct toward a nenber of the

coll ective bargaining unit is arbitrary, discrimnatory, or in
bad faith. 1d. at 11, citing Vaca, 368 U S. at 190. The United
States Suprene Court has held that a union's activities are
arbitrary only if, "in light of the factual and |egal |andscape
at the tinme of the union's actions, the union's behavior is so

far outside a 'wi de range of reasonabl eness' Ford Mtor Co. V.

Huf f man, 345 U.S. 330, 338 (1953), as to be irrational."”
O Neill, 499 U S. at 67 (1991).

I n eval uati ng whet her the union acted in good faith in
dealing with the enpl oyee's grievance, it is inportant to keep in
m nd that unions are given great latitude and discretion in this
area and "courts are hesitant to interfere with union decisions
regardi ng the handling of enployee grievances unless they show a
reckl ess disregard for the rights of the individual enployee."”

DeM chele v. Int'l Union of Electrical Radi o and Machi ne Wrkers

(AFL-C O, 576 F. Supp. 931,935 (D.RI. 1983), citing Ness v.
Safeway Stores, Inc., 598 F.2d 558, 560 (9th Cr. 1979).

G ven the facts of this case, plaintiff falls remarkably
short of being able to prove that the Union violated its duty of
fair representation. Plaintiff has clearly failed to show bad

faith, arbitrary conduct or discrimnatory behavior on the part

16



of the Union. Not only did the Union fairly represent plaintiff,
but it can be said that the Union went beyond the requirenents of
fair representation when it submtted the matter to a vote of the
full union nmenbership, a step which had not been taken in the
past. The Union President and other officials were present when
Quebecor interviewed plaintiff regarding his involvenent in the
theft of the coupons. Those officials heard plaintiff admt to
asking for and receiving a coupon which he knew he was not
entitled to receive and they were present when he adm tted that
his wife used the coupon to purchase $416.00 worth of goods for
$208.00. Plaintiff clains that the Union breached its duty owed
himby failing to take into account the fact that the wording of
t he coupon says "no cash value" and by failing to further
i nvestigate the situation

The snmoke and mirrors put forth by plaintiff are to no
avail. The coupon he took was worth $208.00 in this case. The
Uni on was aware of the facts and had no reason to assune that the
coupon was worth |l ess than $208.00 and no duty to investigate
such an obvious fact. No nore can be expected of the Union when
one of its menbers admts to stealing fromthe enployer and the
enpl oyer di scharges the union nenber in accordance with posted
pl ant rul es.

Even know ng these facts, the Union did not automatically
dismss plaintiff's grievance. The Union nmade nunerous attenpts
to negotiate a | ess severe punishment with Quebecor but was

unsuccessful. The Union's failure to get plaintiff the result he
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want ed does not anobunt to a breach of the duty of fair
representation. Before deciding to withdraw the arbitration
demand, the Union net with its | egal counsel and considered the
facts of the case, the likelihood of success in arbitration, the
cost of arbitration and the inpact of pursuing the grievance on
t he ot her Uni on menbers.

Plaintiff argues that the Union officials' recommendation to
wi t hdraw the arbitrati on demand was irrational because they
consi dered the possible inpact arbitrating the nmatter woul d have
on Quebecor's relationship with Cal dor w thout having docunented
proof from Caldor as to its anticipated response to arbitration
or reinstatenent of the dism ssed enployees. It is entirely
legitimate for the Union to assume that Quebecor's nmjor client
woul d be di spl eased with the events which had transpired and that
Quebecor's business relations with Cal dor were not as stable as
they were before the thefts. Even then, after the Executive
Board determ ned that pursuing the grievance was not in the best
interest of the Union, the matter was submitted to the entire
Uni on menbership, including the dism ssed enpl oyees, for a vote.
Only after the Union nenbership voted not to pursue arbitrating
the grievance did the Union officials withdraw their demand for
arbitration. These actions clearly do not show a reckl ess
di sregard for the rights of the individual enployee. DeM chele,
576 F. Supp at 935.

Even viewing the facts in the light nost favorable to

plaintiff, he cannot support the conclusion that the Union's
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approach to this matter was so far outside of the range of

reasonabl eness as to be irrational. Air Line Pilots, 499 US at

67 (1991). Plaintiff sinply cannot make out a claimthat the
Union violated its duty of fair representation in this case. For
the reasons stated herein, the Union's notion for sunmary
j udgment is granted.

C. The Countercl ai m

Quebecor has al so noved for sumrmary judgnment in its favor on
its counterclaimagainst plaintiff for indemification for
what ever portion of the settlenment with Caldor plaintiff is
responsi ble for. Sunmary judgnent is rarely granted when the
nmoving party is the one that bears the burden of proof at trial.

Aurelio v. RI. Dep't of Adnmin., Div. of Mtor Vehicles, 985 F

Supp. 48, 54 (D.R 1. 1997). Accordingly, the facts on this
record cannot support the granting of sunmary judgnent for
Quebecor on the counterclaim

There are sinply too nmany factual issues in dispute for
pretrial resolution of this matter. |In any event, Quebecor faces
an up hill battle in pursuing this claimsince it nmust prove that
Cal dor woul d have succeeded on the nmerits of the clai magainst
Quebecor, prove what danages Cal dor woul d have recovered to show
that the settlenent was reasonable, and finally, what portion is
attributable to plaintiff. It will be difficult for Quebecor to
prevail on that counterclaim Therefore, its notion nust be
deni ed.

| V. Concl usion
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For the foregoing reasons, Quebecor's notion for sumrary
judgnment on the claimfor breach of the Agreenent and the Union's
notion for summary judgnment on the claimfor violation of the
duty of fair representation hereby are granted. Quebecor's
nmotion for summary judgnment on its counterclaimis denied. No
judgnments will enter in this case until all clains are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Apri | , 1998
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